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| Filed April 8, 1960] 


IN THE 
MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
UNITED STATES BRANCH 


United States of America ) Criminal No. U.S. 2141-60 


Ss ) U.S. 2142-60 
Robert S. Brodie ) 
MOTION FOR NEW TRIAL 

Comes now the defendant, Robert S. Brodie, by and through his 
attorney, Eugene Roberson, and petitions this Court for a new trial in 
the above entitled cases, and as reason therefore represents: 

1. That your petitioner has newly discovered evidence in that 
Jesse James Martin, co-defendant who was tried and convicted on 
March 29, 1960 has stated that not your petitioner but one Mr. Tatum 
whose first name is unknown to him but who lives with his parents at 
5409 5th Street, N.W. was the accomplice in the execution of the offenses 
for which your petitioner has been tried and convicted. Said matters are 
more fully stated in the copy of affidavit which is attached hereto and 
forms a part hereof. 

WHEREFORE, it is respectfully requested that a new trial be 
granted. 


/s/ Eugene Roberson 
Attorney for Defendant 
soz Resume pe N.E. 


[ Certificate of Service] 


—— 


APPENDIX A 
April ‘ 1, 1960 
District Jaii 


I, Jesse J. Martin, do solemnly swear that the statement I am about 
to make is to be made of my own volition and without coercton or intimida- 
tion of any kind, neither physical nor mental. 

On the 29th of March, 1960, I was sentenced to 60 days in jail by 
Judge Mildred Reeves, for the crime of petty larceny. There was another 


man involved in my case, but the prosecution, not knowing who he was, 
did not produce him in Court on the day of my trial. 

On the 6th of April, 1960, Robert S. Brodie, having been identified 
by the complaining witness in my case as the man who was with me and 
who assisted me in taking property from his car, was taken before Judge 
George J. Nielson and found guilty of assault and larceny. He received 
a sentence of 90 days on each count for a total of 180 days and was com- 
mitted to the D. C. Jail. 

Robert S. Brodie is not the man who was involved with me in my 
case. He is innocent of both charges placed against him and for which 
he received a sentence of 180 days. 

I had not intended to give the name of my accomplice in the crime, 
but rather than see an innocent man incarcerated, I would now like to 
name the man who was with me on the 28th of March and who was in- 
volved with me in the crime for which I am now serving time. 

His name is Tatum, I don't know his first name, but he resides 
at 5409 5th Street, N.W. with his parents. 

This man, Tatum, is the man who was with me on the 28th of 
March, and he is the man who is guilty of the crime for which Robert 
S. Brodie was sentenced to 180 Days. 

/s/ Jesse J. Martin 


[ Secat dated Ages 8, 1960] 


MOTION FOR REHEARING OF MOTION FOR NEW TRIAL 

Comes now the defendant, Robert S. Brodie, by and through his 
attorney, Eugene Roberson, and petitions this Honorable Court for a 
rehearing of the motion for a new trial in the above entitled cases, and 
as reason therefor represents: 

1. That your petitioner has newly discovered evidence in that 
(Carl) Tatum who was named in an affidavit as being with him when he 
stole 2 coat from:an automobile on March 28, 1960, has admitted to 
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Eugene Roberson that he, Tatum, was present at the time when the 
incident took place; that Robert S. Brodie was not present. Said matters 
are more fully stated in the affidavit which is attached hereto and forms 
a part hereof. | 
WHEREFORE, it is respectfully requested that a hearing be granted 
and that after said hearing a new trial be granted. 
/s/ Eugene Roberson 


[ Certificate of Service] . 


AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 

I, Eugene Roberson, being first duly sworn on oath, do depose and 
say that on the evening of April 11, 1960 I visited the home of Carl Tatum 
at 5409 Fifth Street, N.W., Washington, D.C. Carl Tatum is the person 
whom Jesse J. Martin named in an affidavit signed April 8, 1960 as being 
with him when he took a coat from an automobile on March 28, 1960 (he 
reaffirmed this statement and pointed out Mr. Tatum while on the stand 
at the hearing on the motion for new trial on April 11, 1960). _ Lasked Mr. 
Tatum if he were present when the coat was taken. He said that he was 
present, but had no idea that Martin was going to take the coat. In fact, 
he said, it happened so suddenly that he was quite surprised. I asked 
him if Robert S. Brodie was with them. He said that Brodie was not 
present; that only he and Martin were present. On the evening of April 
12, 1960 I again visited the home of Mr. Tatum, at this time he reaffirmed 
the statement of the previous day. 

/s/ Eugene Roberson 
[ Jurat dated April, 1960] 


APPROVED STATEMENT OF PROCEEDINGS AND EVIDENCE 

On March 29, 1960, Mr. James R. Carpenter of 901 Kirwan Road, 
Silver Spring, Maryland, made application for a warrant for the arrest 
of Robert C. Brodie, 217 - 54th Street, N.E., Washington, D. C. He was 
arrested on the night of March 29, 1960, at his home at 217 - 54th Street, 
NE. 

On March 30, 1960, Robert S. Brodie was arraigned before Judge 
Mildred Reeves on charges of Petty Larceny and Assault. The defendant 
entered a plea of not guilty. Trial was set for April 6, 1960, and was duly 
held on that date before Judge George D. Nielson sitting without a jury. 
The defendant was found guilty and sentenced to 90 days imprisonment 
on each count consecutively. On April 11 and 21, 1960 the Court denied 
defendant’s motion for a new trial. These motions were based upon 
alleged newly discovered evidence. 

Mr. James R. Carpenter testified that on March 28, 1960, he was 
summoned from his office at 14th and Longfellow Street, N.E., about 
7 P.M. ona report that a coat was being taken from his car which was 
parked nearby on Longfellow Street. He testified that he chased two 
culprits into an alley. As Carpenter approached them one of them 
(Martin) had a belt and Carpenter's trench coat in his hands. He grabbed 
Martin, but the other culprit fled. 

Mr. Robert Leise, a filling station attendant testified that while 
attending the gas pumps at his station he noticed two colored mer enter- 
ing the filling station and go to the rest room. Later they emerged and 
walked eastward on Longfellow Street. One of them took a coat from 
Carpenter's automobile. Carpenter was in his office inside the filling 
station. Leise notified Carpenter of the theft. Leise did not give chase, 
nor did he get close enough to the men to identify them. He could not 
identify Robert S. Brodie or anyone else as being either of the two men 
involved. 

The Government rested its case at this point and the Court informed 
the Assistant United States Attorney that no evidence as to an assault had 
been introduced. The Court then allowed the prosecutor to reopen its 
case and present its evidence as to the assault charge. 
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The Government then recalled Mr. Carpenter who testified that 
when he approached the two men in the alley one was holding what 
appeared to be a knife in his hands. Carpenter identified Brodie as the 
one who had the knife. He testified that Brodie said, ''There are two of 
us and only one of him; let's take him." Carpenter also testified that 
when he grabbed the man holding the coat (Martin), Brodie fled. 

Mrs. Robert S. Brodie, wife of the defendant, testified for the 
defense that they live at 217 - 54th Street, N.E. in Washington, D.C.; that 
when Mr. Brodie arrived home from work at about 6:15 to 6:30 P.M. on 
March 28, 1960, she and others were outside at the front of their home; 
and that she and her husband went to the delicatessen about three blocks 
from their home to get some ice cream. She further testified that on 
their way home from the delicatessen they met Mrs. Mary Brodie, mother 
of the defendant. They went into the house, ate the ice cream and the 
mother began to cook dinner. 

Mrs. Brodie also testified that at about 7:30 to 7:45 P.M. a tele- 
phone call was received by Mr. Brodie that one of his children had torn 
up a five-dollar bill at the home on Alexandria Place, N.E. where they 
were staying. She and her husband got into an automobile about 7:45 and 
gtarted to Alexandria Place about six blocks away. The car ran out of 
gasoline. Her husband left her in the car and went to a filling station to 


get some gasoline. He returned a short while thereafter, started the car, 


and drove to the home onAlexandria Place. They returned home about 
8:30 P.M. They ate dinner and then went to bed about 9:30 P.M. 

On cross-examination she was asked if she knew whether or not 
her husband ever "hung out" in the neighborhood of 14th and Longfellow. 
She replied "Not to my knowledge, but Iam not certain.” When asked if 
she had an interest in the outcome of the case she replied, "Naturally, 
he is my husband and Iam interested in what happens to him." 

Mrs. Mary Brodie, mother of defendant and in whose home defend- 
ant and his wife lived, was also called by the defense. She corroborated 
in substance the testimony given by her daughter-in-law and said the 
defendant was out of her presence only during a short period from about 
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7:45 until 8:30 P.M. when he and his wife left home to go to see the 
defendant's children on Alexandria Place, N.E. 

The defense then called Mrs. Irene Hopkins, a next-door neighbor, 
who lives at 219 - 54th Street, N.E. She testified that she did not know 
exactly the time when Mr. Brodie arrived home from work that day, but 
she was standing in front of Brodie's home when he, his wife and his 
mother came home from the delicatessen with the ice cream about 
6:30 to 6:45 P.M. She testified that she was in the Brodie home when 
Brodie and his wife left about 7:45 P.M. as the result of a telephone 
call. She said she did not know where they were going and knew nothing 
about the torn five-dollar bill. She was in the home when they returned 
at about 8:30 P.M. She ate dinner with them and was in the home when 
the defendant and his wife went to bed. 

On cross-examination she was asked if she was interested in the 
outcome of the case, if she was the defendant's girl friend or if she 
went with him. She became incensed, and asked: "What do you mean?" 
On further questioning, she then said she was a friend of the defendant's 
family. 

The defendant testified that he got off work at the United States 
Window Cleaning Company at 4 P.M. on the day in question. Because of 
trouble with the company truck he did not get home until about 6:15 P.M. 
When he arrived his wife, Mrs. Hopkins, and others were in the front of 
his home. His testimony from this point regarding his activities of the 
evening was substantially the same as that of his wife, Mrs. Robert S. 
Brodie. 

He denied being in the vicinity of 14th and Longfellow Street, N.W., 
on March 28, 1960. He denied "hanging out" in that vicinity at any time. 
He could not recall knowing anyone who lived in that vicinity and said 
he did not know Jesse J. Martin. 

When asked for his explanation as to how he happened to be 
connected with this affair he stated in essence that on March 29, 1960, 
he went to the U.S. Branch Courtroom because he was interested ina 
case involving Joyce Benjamin, a friend. He also said he had been in 
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the court the preceding Friday. While there he was sitting beside the 
complaining witness, Mr. Carpenter, and another witness in Mr. Car- 
penter's case. Later, while in the hallway, Mr. Carpenter, the witness 
and a detective approached him. The detective requested that Brodie 
identify himself. This he did and asked what it was all about. When told, 
he denied being involved. He said that he was arrested later that night. 

The records of the Clerk's office of the Criminal Division of the 
Municipal Court reflect a case on the calendar of the United States 
Branch under the name of Joyce Benjamin for March 29, 1960. This 
fact is judicially known by the Court for the purposes of this Statement. 

On April 8, 1960, the counsel for defense filed a motion for new 
trial on grounds of newly discovered evidence. An affidavit of one Jesse 
J. Martin was attached. At the hearing on April 11, 1960, defense counsel 
made a verbal motion to amend the caption of his motion to read, "Motion 
For Judgment of Acquittal Notwithstanding the Verdict or EGr a New Trial." 
Motion to amend was consented to and granted. 

The defense then called Jesse J. Martin to the stand. He testified 
that he had given the affidavit which had been submitted to the court; that 
its contents were true; that he had made the affidavit after Brodie" s con- 
viction and after conferring with Brodie at D.C. Jail. He said that he had 
given the affidavit because he did not wish to see an innocent man charged 
and jailed for an offense which he had not committed. During the direct 
examination he was asked how long prior to April 6, 1960, it had been 
since he had seen the defendant Robert S. Brodie. He said, "About three 
(3) years." He was asked if Brodie was with him on March 28, 1960, when 
the coat was taken. He said that Brodie was not with him. When asked 
who was the person who was with him, with bowed head and with great 
reluctance (he answered only after the Court repeated counsel's question) 
he said, "A boy named Tatum who lived at 5409 - 5th Street, N.W., Wash- 

ington, D.C., with his parents." He said that he did not know Tatum's first 
name. He said that Brodie and Tatum had similar builds; that neither 
Tatum or anyone else knew he was going to steal the coat because it was 
done upon sudden impulse. 
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The prosecutor then announced to the Court that Tatum was in the 
Courtroom. Mr. Tatum was requested to come forward. The Court noted 
that there is four to six inches difference in the height of Tatum and 
Brodie. Mr. Martin said that Tatum was the person who was with him 
at the time the incident occurred on March 28, 1960, and that Brodie was 
not with him. 

The Court then asked if the complaining witness, James A. Carpenter, 
was present in the Courtroom. He was and it was requested that he come 
forward. The Court then asked Mr. Carpenter which of the two men 
(Brodie and Tatum) standing before him was the accomplice. Mr. Car- 
penter, under oath, without hesitating, indicated that Brodie was the 
accomplice of Martin. When defense counsel asked Mr. Carpenter if it 
were not dark at 7 P.M. on March 28, 1960, when the incident occurred, 
Mr. Carpenter said it was dusk but he could see all right. The Court 
denied the motion. 

On April 18, 1960, a motion for rehearing of the motion for new 
trial with affidavit of Eugene Roberson, counsel for the defendant, was 
filed. At the hearing on the motion Mr. Roberson said that on the evening 
of April 11, 1960 (the date that Mr. Tatum appeared in court) he went to 
the home of Carl Tatum. Mr. Tatum, his brother and two other persons 
were present. It was explained that Mr. Brodie, married and the father 
of two children, was in jail for allegedly taking part in the incident of 
March 28, 1960; that if he (Tatum) should testify at a hearing on behalf 
of Mr. Brodie it could be held against him at a subsequent trial involving 
him (Tatum) alone. Counsel stated to the Court that Mr. Tatum was asked 
if he were present at the time when the incident occurred at 14th and Long- 
fellow Streets, N.W. on March 28, 1960. Tatum had admitted that he was 
present; that the defendant Brodie was not present. He said that on the 
day of the incident he and Jesse J. Martin had been playing basketball 
on a school playground; they left the playground and went to 14th Street, 
N.W., and on their return toward their homes they stopped at the filling 
station at 14th and Longfellow Streets, N.W.; that Mr. Martin went inside 
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the filling station to the rest room and stayed so long that he (Tatum) 
finally went in for him; that while walking slowly eastward on Long- 
fellow Street, Martin suddenly reached into an automobile and took a 
trench coat. Someone yelled and they ran; that he had no idea that 
Martin was going to commit the crime. 

Mr. Roberson further said that on April 12, 1960, he aon went 
to the home of Mr. Carl Tatum. When he arrived he discovered Mr. 
Tatum's sister was talking on the telephone to a lady who was identi- 
fied to him as their mother. Mr. Roberson was talking to the lady on 
the telephone when Mr. Carl Tatum arrived. Mr. Roberson told Mrs. 
Tatum that from his understanding of the whole situation he did not see 
how her son could be convicted in a later trial involving hia alone if 
he should presently come forward and testify as to Brodie's ‘innocence; 
that his client (Brodie) would pay a reasonable consultation fee toa 
lawyer of her own choice to advise her and her son in this regard. Mrs. 
Tatum stated that her son would have nothing further to do with the 
matter since he was innocent of taking anything. Tatum again reaffirmed 
his statement of the previous day. 

The motion was denied. Counsel then asked that an Appeal bond 
be set. The bond was set at $500 to cover both offenses. 

Approved: 


GEORGE D. NEILSON, 
JUDGE, 


Municipal Court For the 
District of Columbia 


Copies to: 


OLIVER GASCH, 
United States Attorney, 
For the District of Columbia. 


EUGENE ROBERSON, Esquire 
5020 Washington Place, N.E. 
Attorney for Defendant. 
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NOTICE OF APPEAL 
Name and address of appellant: Robert S. Brodie, 217 54th Street, N.E. 
Washington, D.C. 
Name and address of appellant's attorney: Eugene Roberson, 5020 
Washington Place, N.E., Washington, D. C. 
Offense: Assault 
Date of Judgment or Order: Trial - April 6, 1960; Motion For New 


Trial - April 11, 1960; Motion for Rehearing of Motion for New 
Trial -- April 21, 1960 
Brief Description of Judgment or Order: Trial -- Guilty -- 90 days 
Motion for New Trial -- Denied - Motion for Rehearing of Motion 
for New Trial -- New Trial Denied 
Where confined, if not on bail: On Bail. 
The above-named appellant hereby appeals to The Municipal Court of 
Appeals for the District of Columbia from the judgment or order above- 
mentioned. 


/s/ Eugene Roberson 
Attorney for Appellant 


STATEMENT OF ERRORS 
Come now the attorneys for the defendant and set forth below a 
Statement of Errors on which they intend to rely: 
1. The Trial Court erred in calling for evidence of assault after 
the Government had submitted its case. 
2. The Trial Court erred in entering a judgment of guilty against 
the defendant. 
3. The Trial Court erred in denying defendant's motion for New 
Trial. 
4. The Trial Court erred in denying defendant's motion for New 
Trial after defendant's motion for rehearing of motion for New Trial. 
/s/ Eugene Roberson 
* * x 


/s/ Lawrence Speiser 
* * * 


Attorneys for Defendant 
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Service of the foregoing Statement of Errors accepted and 
acknowledged by me this day of May, 1960. 


Assistant United States Attorney 


OPINION OF THE MUNICIPAL COURT OF APPEALS 
(Argued October 17, 1960 NS: 2685 & 2636 1 sed January 19, 1961) 

Lawrence Speiser, with whom Eugene Roberson and George Kauf- 
mann were on the brief, for appellant. 

William H. Collins, Jr., Assistant United States Attorney, with 
whom Oliver Gasch, United States Attorney, and Carl W. Belcher, Assist- 
ant United States Attorney, were on the brief, for appellee. : 

Before ROVER, Chief Judge, and HOOD and QUINN, soe 
Judges. 

QUINN, Associate Judge: Brodie was convicted by the court, trial 
by jury having been waived, of assault and petit larceny. From the denial 
of his motion for a new trial on the ground of newly discovered evidence, 
he brings this appeal. 

A filling station attendant who witnessed the theft, een for the 
government, recalled having noticed two men whom he was unable to 
identify approach complainant Carpenter's automobile parked nearby 
on Longfellow Street, N.W. When one of the men reached inside and 
removed a coat, the attendant summoned Carpenter, the owner af the 
automobile, who immediately gave chase, finally cornering the culprits 
in an alley. According to Carpenter, Brodie threatened him with a drawn 
knife, saying to one Martin, his companion, "There are two of us and only 
one of him; let's take him." However, Carpenter seized a who was 
holding the stolen coat; Brodie fled. 

On March 29, 1960, the day after the affair, Brodie appeared at 
the United States Branch of the Criminal Division of the Municipal Court 
allegedly to observe a case involving one Joyce Benjamin, a friend. He 
happened to occupy the seat next to Carpenter, who was present for the 
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trial of Martin. On this date, Martin was arraigned for stealing the coat, 
entered a plea of guilty, and was sentenced. Carpenter recognized Brodie 
and later, accompanied by a police detective, questioned him in the hall. 
He denied participating in the incident. That night Brodie was arrested. 

At trial, Brodie denied knowing Martin and has continuously pro- 
tested his innocence. He made the defense-of alibi and in this he was 
supported by his wife, his mother, and a neighbor. All affirmed that he 
was at home — a considerable distance from the scene — in their com- 
pany at the time the crime was committed. 

After Brodie's conviction the defense moved for a new trial on the 
basis of newly discovered evidence and filed an affidavit of Martin absolv- 
ing Brodie of complicity in the crime. At the hearing of the motion Martin 
testified that he had conferred with Brodie in jail and had come forward 
because he did not want to see a guiltless man imprisoned. He named 
one Tatum as his companion on the occasion but also absolved the latter 
of guilt, confessing that he, Martin, had taken the coat on a sudden im- 
pulse. Present in the courtroom, Tatum was called forward, and as he 
advanced the court noted that there was a four to six-inch height difference 
between Tatum and Brodie, although Martin had earlier described both 
men as having similar physical appearances. Taking the stand, Carpenter 
studied both men and positively identified Brodie as Martin's accomplice. 
The defense did not call Tatum to testify. The court denied the motion 
for new trial. 

Subsequently, a motion for rehearing was submitted with an affidavit 
of Eugene Roberson, Brodie's attorney. The gist of this sworn statement 
and his testimony at the ensuing hearing concerned two conversations with 
Tatum and certain members of his family. At both interviews, Tatum 
reportedly admitted that he, not Brodie, was with Martin when the latter 
stole the coat. He asserted that he had been completely unaware that 
Martin was going to commit the crime but not wanting to become im- 
plicated, he refused to admit his presence at the scene to the authorities. 
The court again rejected the petition for new trial. 
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It is commonly stated that the trial court is vested with wide 
latitude in deciding a motion for new trial on the basis of newly dis- 
covered evidence and that its disposition thereof will not be disturbed 
in the absence of manifest abuse.? Yet, in the exercise of this discretion 
certain governing criteria must first be met. | 

As enumerated in Thompson v. United States: 

"* * * To obtain a new trial because of newly dis- 
covered evidence (1) the evidence must have been discovered 
since the trial; (2) the party seeking the new trial must show 
diligence in the attempt to procure the newly discovered evi- 
dence; (3) the evidence relied on must not be merely cumula- 
tive or impeaching; (4) it must be material to the issues in- 
volved; and (5) of such nature that in a new trial it would 
probably produce an acquittal. * * * m2 


In the case before us appellant failed to satisfy the burden of show- 
ing that he exerted due diligence in producing the evidence which he has 
characterized as newiy discovered. Indeed, the record discloses that he 
never made any effort in that direction for there is a conspicuous - and 
decisive - absence of an explanation accounting for Martin’ 8 nonappear- 
ance at Brodie's trial. Brodie has steadfastly insisted that he is the 
innocent victim of mistaken identity; yet Martin, the self-confessed per - 
petrator of the theft, was not called as a witness, although, as events later 
confirmed, he was the obvious and willing source of vital evidence. 

In Amos v. United States, the appellant was awarded a new trial on 
the basis of newly discovered evidence because prison officials had failed 
to produce as a witness a prisoner by the name of Bordeaux; The court 
pointedly declared, "It was no fault of the defendant or his counsel that 
Bordeaux was not available at the trial."® It has not been charged here 
that Brodie was denied access to Martin, that the latter was unavailable 


1 sscDonnel v. United States, 81 U.S. App. D.C. 123, 155 F.2d 297 (1946). 
2 88 U.S. App. D.C. 235, 236, 188 F.2d 652, 653 (1951). : 
3 95 U.S. App. D.C. 31, 218 F.2d 44 (1954). 
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for trial, or that any other factors were present which would focus 
the blame somewhere other than on Brodie. 

The same infirmity may be assigned to Roberson's affidavit and 
testimony. Certainly, it was foreseeable that Martin could furnish the 
naine of his partner and that such information would be of great im- 
portance in establishing Brodie's defense. Nevertheless, the defense 
ignored this course of action even when Tatum made his appearance at 
the first hearing. Strangely, Tatum was not then asked to testify. 

Aside from this, the trial court possessed the power to assess 
the credibility of the witnesses and to disregard their testimony if it 
seemed unworthy of belief.* In brief, the state of the record falls far 
short of showing that the dismissal of the motion was an abuse of dis- 
cretion. 

Affirmed. 

Chief Judge Rover sat during the argument of this case but died 

before it was decided. 


* Blackburn v. United States, 97 U-S. App. D.C. 62, 228 F.2d 33 (1955). 


[ Filed January 28, 1961] , 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 
ROBERT S. BRODIE, 


Petitioner, 
v. 


UNITED STATES, 


Respondent. : 
PETITION FOR ALLOWANCE OF AN APPEAL 
Petition is hereby made by Robert S. Brodie, petitioner, for 
allowance of an appeal from the judgments of the Municipal Court of 
Appeals for the District of Columbia entered on the 19th day of January, 
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1961, in a cause entitled Robert S. Brodie, Appellant, v. United States, 
Appellee, Nos. 2635 and 2636, in said Municipal Court of Appeals in 
favor of United States, Appellee, against said Robert Ss. Brodie, Appellant. 
Respectfully submitted, 
/s/ LAWRENCE SPEISER 


[ Certificate of Service] Attorney for Petitioner 


[ Filed March 10, 1961] 


Before: Wilbur K. Miller, Chief Judge, and Fahy and 
Danaher, Circuit Judges, in Chambers. 


ORDER 

Upon consideration of petitioner's petition for allowance of appeal 
from the judgment of the Municipal Court of Appeals for the District of 
Columbia, entered therein on January 19, 1961, of petitioner’ s brief in 
support, and of respondent's brief in opposition, it is 

ORDERED by the court that the petition be granted and petitioner 
is allowed to appeal from the aforesaid judgment of the a Court 
of Appeals. 


Per Curiam. 
[ Motion to Proceed 
Forma Paup. Granted.] 


Dated: March 10, 1961 


Chief Judge Wilbur K. Miller would deny the petition. 


STATEMENT OF POINTS 
Appellant, in compliance with Rule 15 of the Rules of this Court 
intends to rely on the following points on the appeal of this case: 
1. It was an abuse of discretion for the Trial Judge to reopen the 
case after the Government had failed to prove one of the charges. 
2. The Trial Judge erred in refusing to grant a new trial on grounds 
of newly discovered evidence. 
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3. The Municipal Court of Appeals for the District of Columbia Lv 
erred in not finding a manifest abuse of discretion in the denial of the a) 
motion for 2 new trial. 

4. The Municipal Court of Appeals erred in finding that appellant 
had not exerted due diligence in producing the newly discovered evidence. 

5. The Municipal Court of Appeals should have found that the 
proceedings in the Court below required the granting of a new trial in 
order to prevent manifest injustice. 


/s/ Norman H. Heller 
715 Perpetual Building 
1111 E Street, N.W. 
Washington 4, D. C. 
/s/ Lawrence Speiser 
c/o American Civil Liberties Union 
1612 Eye Street, N.W. 
Washington, D. C. 


/s/ William W. Ross 
1230 Pennsylvania Building 
Washington 4, D. C. 


Attorneys for Appellant 
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No. 16,192 
QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented : 


1. Whether the Municipal Court abused its discretion in 
denying appellant’s motions for a new trial based on newly 
discovered evidence where the record discloses that appel- 
lant made no effort to produce the evidence even though 


it was known to him and available at the time of trial. 


2. Whether appellant may question the propriety of the 
trial court in permitting the prosecutor to reopen his case 
where no objection was made at the time and where this 
issue was not raised in the Municipal Court of Appeals? 


The Motion for a New Trial 
Statutes and Rules Involved 


I. The Trial Court Did Not Abuse Its Discretion In Denying Appel- 
lant’s Motions For A New Trial 


IL. Appellant May Not Question The Ruling Of The Trial Court Which 
Permitted The Prosecutor To Reopen His Case Where No Objection 
Was Made And Where This Question Was Not Raised In The 
Municipal Court of Appeals 


Poem e eee e meen wesw cccnccces Peer eee eeeerececcceecescees 


*Amos Vv. United States, 95 US. App. D.C. 31, 218 F.2d 44 (1954) 
Battle v. United States, 92 U.S. App. D.C, 220, 206 F.2d 440 (1953) ... 
*Blackburn v. United States, 97 U.S. App. D.C. 62, 228 F.2d 33 (1955) .. 
Boykin v. Huff, 73 App. D.C. 378, 121 F.2d 865 (1941) 
“Coates v. United States, 84 U.S. App. D.C. 359, 174 F.2d 959 (1949) .. 
Deaver v. United States, 81 U.S. App. D.C. 148, 155 F.2d 740 (1946), 
cert. denied, 329 U.S. 766 
Henry v. United States, 204 F.2d 817 (6th Cir. 1953) 
Maupin v. United States, 225 F.2d 680 (10th Cir. 1955) 
“MoDonnel v. United States, 81 US. App. D.C. 128, 155 F.2d 297 
(1946) 
Polen v. United States, 41 App. D.C. 4 (1913) 
“Smith v. United States, 70 App. D.C. 255, 105 F.2d 778 (1939) 
Thomas V. United States, 81 U.S. App. D.C, 314, 158 F.2d 97 (1946), 
cert. denied, 331 U.S, 822 
*Thompson Vv. United States, 88 US. App. D.C. 235, 188 F.2d 652 
(1951) 
United States v. Johnson, 327 U.S. 106 (1946) 
*United States v. Schneider, 21 D.C. 381 (1893) 
“United States v. Sheda Bracelets, 248 F.2d 134 (2nd Cir. 1957), cert. 
denied, 355 U.S. 904 


“Cases or authorities chiefly relied upon are marked by asterisks. 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 16,192 
Rosert S. Bropr, Appellant, 


Vv. 


Unstrep Stares or America, Appellee. 


Appeal from the Municipal Court of Appeals for the 
District of Columbia 


COUNTERSTATEMENT OF THE CASE 


On March 30, 1960, appellant was charged by informa- 
tions in the United States Branch of Municipal Court with 
violations of 22 D.C.C. §§ 504 and 2202 (J.A. 1, 3). On 
April 6, 1960, appellant waived trial by jury and was found 
guilty as charged by the Court. Thereafter, he was sen- 
tenced to a term of imprisonment of ninety (90) days on 
each charge, the sentences to run consecutively. 

On Apri! 8, 1960, appellant filed a motion for a new trial 
in each case. These motions came on for hearing on April 
11, 1960, and were denied after argument by counsel. 
Motions for rehearing were filed on April 19, 1960, and were 
denied on April 21, 1960. An appeal was taken from these 
denials and on January 19, 1961, the Municipal Court of 
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Appeals affirmed the judgment of the Municipal Court. 
Thereafter, on March 10, 1961, this Court granted appel- 
lant’s petition for allowance of appeal from the judgment 
of the Municipal Court of Appeals (J.A. 19). 


The Trial 


Mr. Robert Leise, a filling station attendant, testified 
that while attending the gas pumps at his service station 
he noticed two men remove a coat from the automobile of 
Mr. James R. Carpenter (J.A. 8). Leise immediately 
notified Carpenter who chased these persons into a nearby 
alley. Carpenter approached them and grabbed Martin 
who was holding the coat. As he did so, the appellant fled 
the scene (J.A. 8). 

The prosecution rested whereupon the Court stated that 
no evidence of an assault had been introduced (J.A. 8). 
The prosecutor was permitted to reopen his case and pre- 
sent further evidence regarding the assault charge. 

Mr. Carpenter then testified that when he approached 
the men in the alley, appellant had a knife in his hand 
(J.A. 9). Appellant stated, “There are two of us and 
only one of him; let’s take him.”” But when Carpenter 
grabbed Martin, appellant fled (J.-A. 9). 

The defense was one of alibi. In support of this defense, 
appellant called his mother, his wife and a neighbor. These 
persons placed appellant at his home at the time the crimes 
were committed (J.A. 9-10). 

Appellant testified that he arrived home from work at 
6:15 P.M. on the day in question. His testimony conformed 
generally to that of the alibi witnesses (J.A. 10). He 
denied knowing Jesse J. Martin (the thief who was caught 
by the complainant). He also testified how he was arrested 
and charged in this case. It appears that on March 29, 
1960, the day after the theft, he was in Municipal Court 
allegedly to observe a case involving a friend (J.A. 10). 
He occupied the seat next to the complainant Carpenter 
who recognized him as Martin’s companion. Carpenter 
was present for the arraignment of Martin who entered a 
plea of guilty to the theft of the coat on this date. Appel- 
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lant was questioned about the theft by a detective in the 
presence of Carpenter but denied his participation. A 
warrant was issued, and appellant was arrested that 
evening. 

Both sides rested and appellant was found guilty as 
charged. 


The Motion for a New Trial 


On April 8, 1960, appellant filed a motion for a new trial 
on the grounds of newly discovered evidence (J.A. 11). 
Attached to this motion was an affidavit of the convicted 
thief, Jesse J. Martin, which absolved appellant of the 
crimes (J.A. 5). At the hearing of this motion, Martin 
was called as a witness. He stated that he had conferred 
with appellant in jail and had come forward because he 
did not want to see a guiltless man imprisoned (J.A. 16). 
He named one Tatum as his companion but also absolved 
him of guilt stating that he (Martin) had taken the coat 
on impulse (J.A. 16). Martin also testified that appellant 
and Tatum had similar builds (J.A. 11). Tatum, who was 
present in the Court, was asked to step forward. As he 
did so, the Court noted that there was a difference of from 
4 to 6 inches in their respective heights (J.A. 12). The 
complainant Carpenter was asked which of these two men 
(appellant or Tatum) had been with Martin. Carpenter, 
under oath, identified appellant without hesitation (J.A. 
12). The Court denied the motions. 

Thereafter, on April 19, 1960, appellant filed a motion 
for a rehearing together with the affidavit of one Eugene 
Roberson, Esq., his attorney. The gist of this sworn state- 
ment and the testimony at the ensuing hearing concerned 
two conversations with Tatum and certain members of his 
family (J.A. 7,12). At both interviews, Tatum reportedly 
admitted that he, not appellant, was with Martin when the 
coat was stolen. He asserted that he had been completely 
unaware that Martin was going to commit the crime but 
not wanting to become involved, he refused to admit his 
presence at the scene to the authorities. Tatum was not 
called as a witness at this hearing. The motion was denied. 


4 
STATUTES AND RULES INVOLVED 
Title 22, District of Columbia Code, Section 105 provides: 


Persons advising, inciting, or conniving at criminal 
offense to be charged as principals. 


In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aiding 
or abetting incipal offender, 


Title 22, District of Columbia Code, Section 504 provides: 
Assault or threatened assault in a menacing manner. 


‘Whoever unlawfully assaults, or threatens another in 
a menacing manner, shall be fined not more than five 
hundred dollars or be imprisoned not more than twelve 
months, or 


Title 22, District of Columbia Code (Supp. VIII), Section 
9202 provides: 


Petit larceny—Order of restitution. 


‘Whoever shall feloniously take and carry away any 

property of value of less than $100, including things 

of the realty, shall be fined not more than 

imprisoned for not more than one year, or 

‘all convictions for larceny, either grand 

or petit, the trial justice may, in his sound discretion, 

order restitution to be made of the value of the money 

or property shown to have been stolen by the defend- 

ant and made away with or otherwise disposed of and 
not recovered. 


Rule 21 of the Municipal Court Criminal Rules provides : 


New Trial and Arrest of Judgement. 


(a) Motion for and contents of. Every motion for 
anew trial or an arrest of jadgment must be in writing, 
state in separate paragraphs successively numbered 
the specific grounds upon which it is based and be filed 
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with the clerk of the Court within 5 days after said 
judgment or verdict. 


(b) Hearing On Motion. Said motions may be made 
at the same time, and heard together. Every such 
motion shall be submitted to the trial judge within 10 
days from the date of the said judgment or verdict, 
or such further time as may be allowed by the Court 
for cause shown; otherwise, it shall be deemed over- 
ruled and judgment entered accordingly. 

(c) If a new trial be granted, the judgment shall be 
arrested; and if said motions be overruled, judgment 
shall be entered on the verdict. 


Rule 33 of the Federal Rules of Criminal Procedure pro- 
vides : 
New Trial. 


The court may grant a new trial to a defendant if 
required in the interest of justice. If trial was by the 
court without a jary the court may vacate the judgment 
if entered, take additional testimony and direct the 
entry of a new judgment. A motion for a new trial 


based on the ground of newly discovered evidence may 
be made only before or within two years after final 
jadgment, but if an appeal is pending the court may 
grant the motion only on remand of the case. A motion 
for a new trial based on any other grounds shall be 
made within 5 days after verdict or finding of guilty 
or within such further time as the court may fix during 
the 5-day period. 


SUMMARY OF ARGUMENT 
I 


Appellant’s argument that the trial court erred in deny- 
ing his motions for a new trial is completely without merit. 
The evidence which he characterizes as newly discovered 
is the testimony of one Jesse James Martin. But the 
record discloses that this witness was known and available 
to appellant at the time of trial. Appellant completely 
failed to satisfy the burden of showing that he exerted due 
diligence in producing this witness. 
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Moreover, appellant was tried by a judge sitting without 
a jury. Both of the motions for a new trial were heard 
by the same judge. At these hearings, appellant presented 
all of the evidence which he claimed was newly discovered. 
The judge possessed the power to assess the credibility of 
the witness Martin and to disregard it if he seemed un- 
worthy of belief. Thus, the trier of the facts had all the 
evidence before him at the hearings including that of the 
prosecution. The denials here were, in effect, a holding 
that the appellant was guilty beyond a reasonable doubt. 


sal 


Appellant may not question the ruling of the trial court 
permitting the prosecutor to reopen his case in chief since 
he made no objection at trial. Furthermore, appellant did 
not advance this contention in the Municipal Court of 
Appeals. Thus, that Court did not even consider the 
point in affirming the judgment. Appellant’s failure to 
raise the point there, precludes review in this Court. 

Whether a case may be reopened for further evidence 
rests in the sound discretion of the trial court. Certainly, 
it cannot be said that the trial court abused its discretion 
by permitting the prosecution to reopen its case immedi- 
ately after it had rested and prior to the introduction of 
any evidence by appellant. 


ARGUMENT 


The Trial Court Did Not Abuse Its Discretion in Denying 
Kppellant’s Motions for a New Trial 


Appellant’s principal contention in this appeal is that 
the Municipal Court erred in not granting his motion for 
a new trial (Br. 5). He concedes that a trial court is 
vested with wide latitude in deciding such a motion based 
on newly discovered evidence but argues that in this case 
there was an abuse of discretion. Of course, the Municipal 
Court of Appeals has affirmed the judgment of the lower 
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court and stated that appellant failed to satisfy the burden 
of showing that he exerted due diligence in producing the 
evidence which he has characterized as newly discovered 
(J.A. 17). That learned Court was manifestly correct. 

The record discloses that appellant was charged by in- 
formations with petit larceny and assault (J.A.1, 3). At 
the ensuing trial, a filling station attendant who witnessed 
the theft testified that he saw two men approach the com- 
plainant Carpenter’s automobile which was parked on Long- 
fellow Street (J.A. 8). When one of these men reached 
inside and removed a coat, the attendant summoned Car- 
penter who chased these men into an alley (J.A. 8). At 
this time, appellant threatened Carpenter with a knife 
stating to his companion Martin, ‘‘There are two of us and 
only one of him; let’s take him.’’? Carpenter seized Martin 
who was holding the coat and appellant fled from the scene. 
The defense was one of alibi in support of which appellant 
called his wife, his mother and a neighbor. These persons 
testified that he was at home when the crimes were com- 
mitted. 

Appellant was found guilty as charged and committed 
to the District of Columbia Jail. Two days later he filed 
a motion for a new trial on the grounds of newly discovered 
evidence and also filed an affidavit of Martin which absolved 
appellant of the crimes (J.A. 5).2 At the hearing of this 
motion, Martin testified that he had conferred with appel- 
lant in jail and then given the affidavit because he did not 
wish to see an ‘‘innocent’’ man imprisoned (J.A. 11). He 
named one Tatum as his companion but also absolved him 
of guilt stating that he (Martin) had taken the coat on 
sudden impulse (J.A. 11). Martin farther testified that 
appellant and Tatum were of a similar physical appearance, 
however, when they were placed side by side the Court 
noted that there was a four to six inch difference in their 
respective heights. Carpenter, under oath, positively iden- 


10On March 29, 1960, Martin entered a plea of guilty to the theft of the 
coat. It was at this time that Carpenter first identified appellant, who was 
present in the courtroom, as Martin’s companion. 
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tified appellant as Martin’s companion after studying both 
men. The Court denied the motion. 

The criteria for obtaining a new trial on the grounds of 
newly discovered evidence was definitively set forth in 
v. United States, 88 U.S. App. D.C. 235, 188 

F. 2d 652 (1951) : 
*{%> obtain a new trial because of newly discovered 
evidence (1) the evidence must have been discovered 
since the trial; (2) the party seeking the new trial 
must show diligence in the attempt to procure the newly 
discovered evidence; (3) the evidence relied on must 
not be merely cumulative or impeaching; (4) it must 
be material to the issues involved; and (5) of such 
nature that in a new trial it would probably produce 

an acquittal.”’ 


It is well settled that motions for new trials are not favored 
and should be granted only with great caution. United 
States v. Johnson, 327 U.S. 106 (1946). Likewise, a trial 
court has a broad discretion as to whether a new trial 
should be granted because of newly discovered evidence, 
and its action will not be disturbed on appeal unless an 
abuse of that discretion appears. McDonnel v. United 
States, 81 U.S. App. D.C. 123, 155 F. 2d 297 (1946). 

In the Municipal Court of Appeals, appellant contended 
that the newly discovered evidence was the testimony of 
Jesse James Martin and Eugene Roberson, Esq.*?_ But 
Mr. Roberson’s testimony cannot be newly discovered evi- 
dence for the simple reason that it would be inadmissible 
at any trial on the merits. It was nothing more than a 
statement of what Tatum told him and was, therefore, 
purely hearsay. The testimony of Tatum may be evidence 
but appellant has failed to call him as a witness at every 
stage of the proceedings. 

The question presented here is whether appellant and 
his retained counsel exercised due diligence to discover 
the testimony of Martin before the trial or at the very latest 


2 Gee brief for appellant filed in the Municipal Court of Appeals, p. 14. 
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during the trial? Prior to his arrest on March 29, 1960, 
appellant spoke to the complainant Carpenter as well as 
the investigating officer in regard to these offenses (J.A. 
11). According to his own testimony at the trial, he was 
told ‘‘all about’? the offenses and denied being involved 
(J.A.11). And this took place just outside the very Court- 
room in which Martin was to enter his plea of guilty to the 
charge of stealing the coat. Appellant was arrested later 
that same day pursuant to a warrant. It is clear from 
appellant’s own testimony that he knew all the details of 
these offenses at the time of his arrest. One of these 
details was the existence of Jesse James Martin and the 
part he played in the perpetration of the offenses. 
Moreover, on the following day appellant was presented. 
in Municipal Court at which time the informations were 
filed in open Court. The names of the complainant and the 
investigating police officer appear on each information. 
Thus, the names of the potential witnesses for the prose- 
cution were available to appellant and his retained counsel 
at all times prior to the trial.5 In appellant’s brief in the 


Municipal Court of Appeals as well as in this Court there 
is @ conspicuous absence of any explanation as to whether 
or not these witnesses were interviewed prior to trial. 
Assuming they were, Martin’s existence and whereabouts 
must have been known to appellant prior to the trial. In 
any event, his existence was revealed during the presenta- 
tion of the prosecution’s case in chief (J.A. 8). Appellant 


3In an apparent switch from his argument in the Municipal Court of Ap- 
peals, appellant contends in this Court that the newly discovered evidence is 
Martin’s ‘willingness’? to testify (Br. 8). This argument simply falls apart 
when it is remembered that appellant and his counsel sat idly by and did 
nothing to determine whether Martin would testify at the trial, 


4 Appellant explained his presence in the courtroom at that time by stating 
that he was interested in a case involving a friend (J.A. 10). 


5 Appellant and his retained counsel aleo could have sought a pre-trial con- 
ference with the prosecutor. Such conferences are commonplace in Municipal 
Court practice. 
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had ample opportunity to secure his (Martin’s) presence 
in Court.® 

On the record in this case, it is clear that appellant has 
completely failed to satisfy the burden of showing that 
he exerted due diligence in producing the evidence which 
he now characterizes as newly discovered. Indeed, he has 
failed to show even the slightest diligence in securing the 
testimony of Martin. Cf. Amos v. United States, 95 US. 
App. D.C. 31, 218 F. 2d 44 (1954). Cf. Coates v. United 
States, 84 U.S. App. D.C. 359, 174 F. 2d 959 (1949).” 

In any event, there was no abuse of discretion. This 
case was originally tried before a judge sitting without 
a jury. Both of appellant’s motions were heard by the 
same Court. At these hearings, appellant presented all 
of the evidence which he contends was newly discovered. 
The Court heard Mr. Roberson and Martin under oath. 
Martin’s testimony contains an inconsistency which cannot 
be explained away. He testified that appellant and his 
alleged companion Tatum were of a similar appearance. 
But the Court noted that there was a difference of from 


four to six inches in the heights of Tatum and appellant 
(J.A. 12). This was a finding of fact by the Court. And 
it is clear that the Court possessed the power to assess the 
credibility of this witness and to disregard his testimony 


¢ Appellant suggests that ‘‘the prosecution could have tendered Martin as a 
witness’’ at the trial (Br. 7). This contention is specious. During the trial, 
appellant was fully aware of the existence of Martin. If he wanted him as 
a witness appellant could have had him produced by order of the Court. It 
is important to note that appellant does not assert that he would have called 
Martin as a witness if he had been tendered. Furthermore, it is well settled 
that “‘it is for the defendant to make his own defense.’’ Deaver v. United 
States, 81 US. App. D.C. 148, 155 F.2d 740 (1946), cert. denied, 329 US. 
766. In this regard, appellant was required to ‘‘plead and prove his own case 
and is responsible for the production in court of witnesses necessary to do s0.”’ 
Thomas v. United States, 81 U.S. App. D.C. 314, 158 F.2d 97 (1946), cert. 
denied, 331 US. 822. 

7 The records in Amos and Coates are in stark contrast to the record in the 


instant case. In each of those cases, diligent efforts were made to secure 
the evidence before the trial. 
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if it seemed unworthy of belief.* Blackburn v. United 
States, 97 U.S. App. D.C. 62, 228 F. 2d 33 (1955). Thus, 
in denying the motions, the trier of the facts had all the 
evidence before him. The denials were, in effect, a holding 
that the appellant was guilty beyond a reasonable doubt.® ° 
Cf. Blackburn v. United States, supra. 


8 The Court was not required to assess the credibility of Mr. Roberson. His 
testimony was hearsay and, therefore, inadmissible at a trial on the merits. 
The fact that the Court heard this testimony cannot have prejudiced appel- 
lant’s cause. 


Under Rule 33, F.R.Cr-P., the Court would have been entitled to vacate 
the judgment, take the additional testimony which appellant claimed was newly 
discovered and then enter a new judgment. Of course, Rule 33 is not applicable 
in the Municipal Court and it does not appear that the Criminal Rules of that 
Court contain a similar provision. See, ¢.g., Rule 21, Municipal Court Crim- 
inal Rules. 

10 At the conclusion of his argument on the denial of his motions for a new 
trial, appellant makes an attack on the sufficiency of the evidence supporting 
his conviction of petit larceny (Br. 10). The gist of his argument is that 
Martin took the coat and there was no evidence showing that he (appellant) 
shared in the criminal intent. He correctly points out that mere presence at 
the scene of a crime would not render him an aider and abettor. But appellant 
did not make this argument in the Municipal Court of Appeals. There, the 
only attack he made on the sufficiency of the evidence was directed to Car- 
penter’s identification of him. See brief for appellant filed in the Municipal 
Court of Appeals, p. 12. He is precluded from advancing this new contention 
in this Court since he failed to raise it below. 

In any event, the argument is completely without merit. The evidence clearly 
shows there was a concert of action between appellant and Martin in the theft 
of the coat. It was not necessary for the prosecution to show that appellant 
took the coat, He was charged as a principal. 22 D.C.C. $105. He and 
Martin were acting together, and the act of Martin in taking the coat was 
the act of appellant. Cf. Polen v. United States, 41 App. D.C. 4 (1913). 
Furthermore, the record does not disclose that appellant ever made a motion 
for judgment of acquittal. Failure to make such a motion at trial, precludes 
review of the sufficiency of the evidence. Battle v. United States, 92 U.S. 
App. D.C. 220, 206 F.2d 440 (1953). 
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I 
Appellant May Not Question the Ruling of the Trial Court 
Which the 


Appellant argues that the trial court erred in permitting 
the Government to reopen its case in chief after it had 
rested (Br. 11). The record discloses that the Court did 
permit the prosecutor to reopen his case and introduce 
evidence concerning the charge of assault (J.A. 8). But 
appellant made no objection at the time. Having failed to 
object at trial, appellant cannot now be heard to argue that 
this was error. 

Moreover, appellant did not advance this contention in 
the Municipal Court of Appeals." Thus, that Court did 
not even consider the point in affirming the judgment. 
Appellant’s failure to raise the point there, precludes 
review in this Court.” 

Whether a case may be reopened for further evidence 
rests in the sound discretion of the trial court. United 
States v. Sheba Bracelets, 248 F. 2d 134 (2nd Cir. 1957), 
cert. denied, 355 U.S. 904. This may be done after both 
parties have rested and even after the jury has entered 
upon its deliberations. Henry v. United States, 204 F. 2d 
817, 820 (6th Cir. 1953). Maupin v. United States, 225 F. 2d 
680 (10th Cir. 1955). Certainly, it cannot be said that 
the Court abused its discretion by permitting the prosecu- 
tion to reopen its case immediately after it had rested 
and prior to the introduction of any evidence by appellant. 
And this is particularly true where no objection was posed 
at the time.*-™“ 


11 See brief for appellant filed in the Municipal Court of Appeals. 


12 Indeed, appellant did not even raise this point in his petition for allowance 
of an appeal filed in this Court. 

13 Boykin v. Huff, 73 App. D.C. 378, 121 F.2d 865 (1941) relied upon by 
appellant is inapposite. 

14 Bee also: Smith v. United States, 70 App. D.C. 255, 105 F.2d 778 (1939) ; 
United States v. Schneider, 21 D.C. 381 (1893). 
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CONCLUSION 


Wherefore, it is submitted the judgment of the Municipal 
Court of Appeals for the District of Columbia be affirmed. 


Dav C. AcHEson, 
United States Attorney. 


Natnan J. Pavison, 
Donatp S. Surrz, 
Assistant United States 
Attorneys. 
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